


















exemption, allowing continual encroachment on assimilative capacity. We support the 
removal of this off-ramp from the rule. 

Melding of off-ramps b(21 h(4\ and b(8) 
We support the combination of these off-ramps into one for clarity's sake. More 
importantly, we support the clarification that these apply ONLY for the parameter of 
concern on the 303(d) list, in a TMDL or in the case ofa fully utilized assimilative 
capacity. 

However, we note that as redrafted at b(3), the proposed language does not make 
clear that under b(3)(c) the approved TMDL must be for the parameter of concern 
(as is the case in b(3)(a) and b(3)(b)). This is crifical to ensuring that a parameter won't 
be off-ramped because some completely unrelated parameter was addressed in a TMDL 
(e.g. off-ramping an increase in chlorine because the segment has a TMDL for nickel). 

Furthermore, we want to go on record as stating that these off-ramps are tmly not 
relevant because the situations listed would already limit or stop altogether the type of 
activities contemplated. For example, where a TMDL is in place for the parameter of 
concem, no new discharges should be permitted under 40 C.F.R. 122.4(i), unless the 
resulting TMDL ensures offsetting reductions in discharges from other sources."' 
Similarly, for a water listed on the 303(d) list for the parameter of concem or fully 
allocated for the parameter of concem, no permit may be issued that would "cause or 
contribute" to a violation of standards, so no permit could allow further degradation for 
that parameter (because it is already (in the case ofthe 303(d) listed segment or very 
nearly violating standards)." 

We support the addition of a cumulative "cap" to the de minimus off-ramp, but still oppose the 
use of de minimus 
We support the fact that the rule proposal envisions an overall cap on the use ofthe de minimus 
off-ramp. Although we disagree with the de minimus off-ramp altogether and do not agree with 
the level (75 percent ofthe criteria) at which the cap was set, we do support the addition ofa 
cumulative cap. 

However, even with the addition ofthe "cap", the use of de minimus exemption is not 
acceptable. This categorical exemption is both arbitrary and impermissible under EPA's 
regulation, which prohibits all degradation in Tier I Waters and degradation in Tier II waters (all 
others) only where the specific requirements of 40 C.F.R. 131.12(a)(2) are met. 

In addition, setting the cap at 75 percent ofthe criterion is unacceptable. This cap allows all but 
25 percent ofthe assimilative capacity to be utilized before a discharger even has to consider 

10 Of course, no new discharges should be allowed in a 303(d) water or water not meeting its 
beneficial uses relative to the parameter of concern before a TMDL is created. 40 C.F.R. § 
131.12(a)(1). 
"See40CFR122.4(i). 
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altematives. The 75 percent cap is higher than any other cap we've seen in states, and doesn't 
take into account the nature of toxics, carcinogens, bioaccumulative pollutants, etc. 

For example, we understand this approach of using the criterion as the measuring stick was 
modeled on Montana's rule. Yet our cap is set at nearly twice that of Montana, and provides 
none ofthe safeguards. In Montana, for general pollutants 40 percent ofthe standard is the cap 
for significance determinations. For carcinogens any change is significant, so the cap is set at 
zero. For toxics, the cap is set at 15 percent ofthe lowest applicable standard. 

Assimilative capacity is a valuable public asset, and should not be given away without public 
discussion and a through review of altematives. This is, in essence, the meaning ofthe 
antidegradation policy. The allowance for degradation provided in Tier II of EPA's policy (for 
purposes of "important economic and social development") was intended to apply only in 
"extraordinary circumstances," with a "very high" burden on the proposed discharger to justify 
the limited exception, after full satisfaction of public notice, comment and other requirements.'^ 
To do an end-run around this entire vision of informed public debate about altemafives and 
social/economic factors related to degradation for fully 75 percent of a waterbody's assimilative 
capacity is simply not in compliance with the federal antidegradation policy. We are simply 
writing off 75 percent ofthe assimilative capacity for all of our rivers, lakes, and reservoirs. 

Antidegradation implementation procedures 
Lastly, much ofthe effort on antidegradation in this triennial review focused on exemptions. 
This was an appropriate area of focus as the exemptions have resulted in enormous loopholes in 
the program. However, concerns remain with how Level II antidegradation reviews will be 
conducted, and changes to that section ofthe regulation should be at the top ofthe Division's list 
of policy items to review in the next triennial review. 

Issues will include the timing of antidegradation review (should be at the time a discharger is 
designing their facility in order to have a meaningful altematives analysis), the how ofthe 
economic and social importance test (for example, the current mle does not take into accoimt the 
economic costs of proposals related to loss of fisheries, tourism, community quality of life, etc.), 
how to address 404 permits, how to conduct antidegradation for general permits, and more. As 
we wrap up this triennial review, we request the Division add anfidegradation Level II to the new 
list of items for consideration in the next triennial review. 

Oppose various changes to beneficial use designations and the establishment of site-specific 
standards for TDS 

Deletion of Beneficial Uses 

While we support the designation ofthe lower Escalante (from Lake Powell to the 
confluence with Boulder Creek), we oppose the change in designation (by default) ofthe upper 

'^ARM 17.30.715 
Questions and Answers at 7; see also Handbook at 4-7 (lowering quality of high-quality water 

can occur only ifit is "necessary" to accommodate "important" development in the area). 
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Escalante - from the confluence with Boulder Creek to the headwaters - from 3 A to 3B. If Utah 
wishes to delete a designated use (such as 3A), it must comply with certain regulatory 
requirements, including the preparation ofa use attainability analysis. See 40 C.F.R. § 
131.10(g). Without this analysis and adequate jusfification, the change in use designation is 
improper. 

Similarly, we oppose the change in use designation for Saleratus Creek, from the 
confluence with the Bear River to Deseret Ranch High Ditch Diversion. If Utah wishes to delete 
a designated use, it must comply with certain regulatory requirements, including the preparation 
of a use attainability analysis. See 40 C.F.R. § 131.10(g). Without this analysis and adequate 
justification, the change in use designation is improper. 

Site-Specific Water Quality Standards — TDS 

We oppose the establishment of site-specific numeric criteria for TDS for various water 
bodies at levels much higher than the typical standard for irrigation of 1200 mg/liter. 
Admittedly, the 1200 mg/liter standard is appropriate for irrigation (as opposed to stock 
watering), but there is nothing to suggest that water from these sources is not used for the 
irrigation of crops. As EPA regulations require, all water quality standards, including site-
specific standards, must protect the designated uses and be based on sound scientific rationale. 
40 C.F.R. § 131.11(a)(1). Moreover, "[f|or water with multiple use designafions, the criteria 
shall support the most sensitive use." Id. 

Here, there is no adequate basis for the significant weakening ofthe standard for TDS 
and no determination that the designated use will be protected. In addition, EPA will approve 
site-specific criteria only if it is developed using appropriate procedures. Again, there is no 
evidence that appropriate procedures were followed. 

By the same token, there is no indication that these high levels will not adversely effect 
designated uses for aquatic life. Several studies and EPA's own analysis admits that high levels 
of TDS - levels less than those permitted by the proposed and current site-specific standards -
will harm aquatic life. As a result, these standards do not protect beneficial uses. 

High levels of TDS in these waters cannot be ascribed to geology. This is because 
human activity, such as oil and gas development, farming, road building, livestock farming and 
recreational vehicle use, is causing or contributing the high TDS levels in the waters at issue. 
For example, the TMDL for the Paria River admits that in the higher reaches of that water body, 
framing is a significant source of TDS. Yet, the proposed rule seeks to raise the TDS standard 
for that very reach. At the same time, various streams for which elevated levels of TDS will be 
sanctioned are Category I streams, subject to the highest levels ofwater quality protection. To 
allow these streams to be degraded by TDS is not in keeping with the anti-degradation policy. 

Where increases in the standard for TDS are upstream ofthe Green River, adverse 
impacts to listed species are likely to result. Prior to approving such a standard, EPA would be 
required to consult with the U.S. Fish and Wildlife Service. 
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Finally, there is no indication that these site-specific TDS standards will be in keeping 
with the Colorado River Salinity Standards. 

Site-Specific Water Quality Standards - DO 

We oppose the proposed site-specific water quality standards for the Jordan River, 
Surplus Canal and State Canal. These waters are each classified as 3B - warm water fisheries -
and therefore are to be protected as such. Yet, the proposed rule seeks to lower the dissolved 
oxygen 7-day average minimum for these waters below the accepted standard for 3B fisheries 
and make other changes that appear to jeopardize the health ofthe aquatic life in these important 
waters.''' 

Here, there is no adequate basis for the weakening ofthe standard for dissolved oxygen 
and no determination that the designated use will be protected. This is of particular concern 
because aquafic life is so sensitive to decreases in dissolved oxygen. In addition, EPA will 
approve site-specific criteria only if it is developed using appropriate procedures. Again, there is 
no evidence that appropriate procedures were followed. 

Moreover, we are concerned that the site-specific standard forgoes a standard for a one-
day average in favor of an instantaneous minimum. To be protective, an instantaneous minimum 
must be taken when dissolved oxygen levels are at their lowest - and there is no indication that 
such safeguards will be in place. We oppose the May through July instantaneous standard which 
is 10% lower than the standard one day average standard. 

Finally, we are concemed that the standards for May through July and August through 
April do not accurately reflect when early and late life stages will be present in the waters at 
issue. In order to adequately protect the fisheries of these waters it is crucial that these 
timeframes predict the presence of early and late life stages. 

Oppose the use of mixing zones 

Utah's existing "mixing zone" policy allows extremely large portions ofwater bodies to 
be used for pollution dilution. Questions about the legality oiany mixing zones currently are 
being raised at the national level. Even if mixing zones of some sort are permissible, however, 
several problems with Utah's mixing zone regulation should be revisited. First, the allowable 
sizes of mixing zones are excessive. Chronic mixing zones of up to 2,500 feet (nearly a half 
mile) and acute mixing zones of up to half of an entire stream width are allowed under existing 
R317-2-5. Moreover, there is no requirement for dischargers to demonstrate that the mixing 
zone is limited to the smallest practicable size necessary, through the use ofthe best available 
diffusion technology and other means. Second, and relatedly, the basic premise ofthe Utah 
regulation is inconsistent with the only plausible rationale for mixing zones. Where otherwise 
permissible, mixing zones are intended only to allow sufficient time for the effluent to mix 

14- • 

It is unclear whether under the proposed site-specific standard there is a 7-day average 
requirement for August through April. While none is listed, it could be assumed that, for the 
purposes ofthe 7-day average - the default is to the accepted standard for 3B fisheries. 
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completely with the receiving water. Utah's mle, however, allows mixing zones of whatever 
size is needed, up to the extremely large maximum limit, to ensure that standards are met. In 
essence, this policy simply ensures that virtually any discharge will meet standards at some point 
in the receiving water, after sufficient time for dilution (as opposed to mixing). FinaUy, R317-2-
5.2 allows DWQ to limit individual mixing zones base on a range of factors, which appear to be 
entirely within DWQ's discretion. Mixing zones should be prohibited entirely for at least some 
ofthe listed factors, including biologically important areas (spawning or nursery areas or habitat 
for federally-listed threatened or endangered species; and state-listed species should receive the 
same protection), and zones of passage for migrating fish and other species. Equally fixed 
criteria could be developed to constrain the use of mixing zones based on the remaining factors, 
such as bioaccumulation, potential human exposure, and toxicity ofthe discharge. 

Incorporating Certain EPA Comments by Reference 

We hereby incorporate by reference the following EPA comments on the proposed WQS: 

• Comments under the tifie "Revisions to Criteria Exceedance Frequencies for Water 
Quality Assessment Purposes (R317.2-7.1). 

• Comments under the fitle "Revisions to Classificafions for Waters ofthe State (R317.2-
13) - Downgraded Aquatic Life Use Designation. 

• Comments Regarding Individual Proposed TDS Criteria to the extent that the comments 
oppose individual criteria 

• Comments regarding dissolved oxygen. 

Thank you again for the opportunity to comment on the proposed amendments to the 
Water Quality Standards and for all you do to protect Utah's waters^ Please let us know ofany 
action you take relative to the rule amendment, including when and in what form DWQ submits 
the proposed rule changes to EPA. 

JORO WALKER, Esq. 
Director, Utah Office 
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