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Although it is most appropriate to establish a tissue-based standard because it directly
measures the toxicity endpoint, it is important to recognize two key difficulties associated
with adopting a tissue-based standard. First, it will be difficult to ascribe the source of all
selenium measured in the birds’ eggs to selenium from the open water of the GSL.
Second, implementation of the tissue-based standard will be substantially different and
may require translation to a water column value for the open water of the GSL.

With respect to the appropriate level of protection, the WQU agrees with the majority of
the science panel that the tissue-based standard should be set to the EC10 for egg
hatchability. The EPA does not have national guidance for deriving wildlife criteria, and
therefore, the agency has not formally addressed endpoints necessary to protect wildlife
on a national level. The Agency has, however established a national position that
protective criteria need not be set at the “no effect” level (EC0O). For example, EPA’s
1985 guideline for deriving aquatic life criteria uses a threshold set at protecting 95% of
the genera in the dataset. Additionally, the Agency has taken a position on the level of
protection question for wildlife criteria as part of the Great Lakes Initiative. In this effort
the Agency used the no observed effect concentration (NOEC), which often occurs at a
similar concentration as an EC10. Overall, an EC10 would be consistent with previous
approaches adopted by the EPA and the criteria development position taken by EPA,
which acknowledges a criterion can incorporate some level of effect and still be
considered fully protective.

With respect to the proposed revisions to Table 2.14.2, it is not clear why the proposed
site-specific selenium standard would be added to this table of statewide water quality
criteria. Historically, Utah’s site-specific standards have been adopted as footnotes to
Table 2.14.1 (e.g., TDS) or Table 2.14.2 (e.g., temperature), or they have been added as a
stand alone table, such as Table 2.14.5 that includes site-specific criteria for the Jordan
River.

We also suggest that the Division add further clarification to information presented in
Footnote #14. Footnote #14 states that the 12.5 mg/kg dry wt. standard is a "... tissue-
based standard using the complete egg/embryo based on a minimum of 5 samples over
the nesting season.” The standard, however, does not identify the type of "egg/embryo”
to be used. It is important to identify that compliance with the standard will be based on
the "egg/embryo” of aquatic-dependent birds using the waters of Gilbert Bay. We
suggest that footnote #14 read, "...tissue-based standard using the complete egg/embryo
of aquatic-dependent birds using Gilbert Bay based on a minimum of 5 samples over the
nesting season."

We are pleased that the proposal included assessment procedures that incorporate trigger
values and response actions. This is especially important since this would be the first
wildlife selenium criterion if the proposal is adopted by the Board. The proposed
procedures are a good start toward establishing a monitoring protocol/assessment
methodology; however, we have the following questions:

« What is the preferred bird species for egg monitoring?
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« How will data be evaluated when multiple locations are sampled? Independently
or averaged? _

« Generally, how will water column and brine shrimp data be used?

« Are there trigger values associated with the water column and brine shrimp
concentrations? What is an unacceptable increase in water column and brine
shrimp concentration?

« Where are the monitoring sites located? How are these related to potential point
sources of selenium?

»  Who is responsible for the monitoring?

To clarify the Division’s intent regarding issues such as the ones listed above, the WQU
strongly encourages the Division to provide detailed guidance on how the proposed
tissue-based standard will be used for water quality assessment (CWA § 303(d)) and
permitting purposes. Such guidance need not be included in the water quality standards
regulation. Implementation guidance will be very important, for example, to ensure that
permits for existing and future dischargers are consistent and effluent limits will not
result in an exceedance of the proposed standard. The WQU is not aware of any
documents that explain the Division’s approach. Please explain the Division’s approach
to implementing the proposed selenium standard.

Furthermore, since GSL selenium studies are ongoing, there may be a need for future
revisions to the Division’s current thinking on implementation of the proposed standard
(e.g., the Division and EPA may determine pieces of the implementation procedure can
be improved to reflect the current scientific thinking and latest data). The Division may
need to establish:

+ How frequently will new data be taken into consideration?

« A policy for translating the tissue-based standard into a protective water column
concentration.

+ A public notice and comment protocol to allow the Division to review the need
for revisions to the implementation procedure.

In summary, to address the above comments and questions, we recommend that the
Division: 1) add further clarification to Footnote #14 that the egg tissue to monitor is
aquatic-dependent birds using the waters of Gilbert Bay, 2) work with the Region and the
GSL Steering Committee to prepare more complete assessment methodology and
implementation procedures.

OTHER REVISIONS TO CRITERIA FOR AQUATIC WILDLIFE (R317.2-14.2)

Dissolved Oxygen

We support adoption of the proposed revisions to the minimum dissolved oxygen criteria
for Class 3A, 3B, 3C, and 3D. The Division’s proposal is to convert the existing 1-day
average criteria to instantaneous minimum criteria. Only the duration, and not the
magnitude, of the criteria would be revised.
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The Division’s proposal is consistent with EPA’s dissolved oxygen criteria
recommendations, which were published pursuant to CWA § 304(a) (Ambient Water
Quality Criteria For Dissolved Oxygen, U.S. EPA, April, 1986). We are concerned that
the current water quality criteria very likely are underprotective in many habitats where
dissolved oxygen concentrations exhibit a diel cycle. Particularly in locations where the
diel swing is substantial, Utah’s current 1-day average criteria likely authorize
instantaneous minima that are not protective of aquatic life uses. For example, during
non-ELS periods it may be possible to comply with the 1-day average criteria (either 4
mg/L or 3 mg/L, depending on use designation) even where a substantial percentage of
the samples from within a given 24 hour period reflect low dissolved oxygen levels.
EPA’s criteria document (page 29) notes that “any dissolved oxygen criteria should
include absolute minima to prevent mortality due to the direct effects of hypoxia...”
Thus, we support the Division’s proposal and believe it is necessary and appropriate.
This revision appears to be important to assure the protection of aquatic life uses.

We recognize that the Division’s proposal would make the State’s dissolved oxygen
criteria more stringent. However, it is important to evaluate the Division’s proposal in
conjunction with the proposed revisions to R317.2-7.1, which would establish that, for
assessment purposes, up to 10% of representative samples may exceed the standard.
Although we have concerns with the R317-2-7.1 proposal, as discussed above, under our
recommended modifications to that proposal it would allow 10% of samples to exceed
the dissolved oxygen minima. Establishing a 10% exceedance frequency for the
dissolved oxygen minima, for assessment purposes, would temper the stringency of the
proposed criteria.

It is also likely that, in some cases, site-specific adjustments to the statewide dissolved
oxygen criteria will be needed. We recommend addressing these situations as they arise,
by developing and adopting site-specific criteria. This approach has been implemented
previously (see the dissolved oxygen criteria in Table 2.14.5 for the Jordan River, Surplus
Canal, and State Canal). Any such site-specific criteria would need to be supported by a
defensible site-specific technical rationale and evidence demonstrating that the revised
criteria will protect the assigned use designations (e.g., based on the sensitivity of the
organisms expected to be present).

Finally, we suggest that the Division consider the need for additional clarifications
regarding the dissolved oxygen criteria. This may be a topic best addressed in a future
rulemaking effort. For example, it may be useful to clarify the early life stage and other
life stage periods (e.g., how are such periods to be determined at the time of permitting
and assessment) for the 7-day average and minimum dissolved oxygen criteria. Also, it
may be useful to clarify what is meant by “lower water levels in deep impoundments” in
footnote #2 (e.g., is the intent to apply the criteria only to the epilimnion and metalimnion
during periods of stratification?).
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Ammonia for Class 3C and 3D

We support adoption of the Division’s proposal to apply the 30-day average (chronic)
total ammonta criteria to Class 3C and Class 3D waters. Currently, only 1-hour average
(acute) criteria apply to Class 3C and Class 3D waters.

The chronic ammonia toxicity data included in EPA's 1999 Update for Ammonia do not
support application of an "acute only" approach for Class 3C non-game fish segments.
Nor do they support an "acute only" approach for Class 3C/Class 3D aquatic
communities that include only limited fish (or no fish). The data indicate that a variety of
non-game fish and invertebrate taxa are sensitive to total ammonia (see, e.g., Figure 14
on page 79 of EPA’s 1999 Update for Ammonia). In fact, the two most chronically
sensitive taxa are both invertebrate species. The other concern is that for total ammonia
the acute-chronic ratios are relatively high. Thus, in Utah waters with a Class 3C or
Class 3D use designation, the current “acute only” total ammonia criteria are very likely
underprotective.

We are also concerned that several Class 3C segments are within critical habitat for
Colorado River fishes that are listed as threatened or endangered under the Endangered
Species Act. This is an additional reason to be concerned about the level of protection
provided by the current total ammonia standards.

Accordingly, we support adoption of the Division’s proposal to adopt chronic total
ammonia criteria for Class 3C and Class 3D waters. This revision appears to be

important for the protection of aquatic life in these waters.

Diazinon and Nonylphenol

We support adoption of the Division’s proposal to add new aquatic life criteria for
diazinon and nonylphenol. The proposed criteria are consistent with the EPA criteria
recommendations for these parameters that were published in December of 2005,
pursuant to CWA § 304(a).

One comment is that we recommend revising the proposed nonylphenol criteria so that it
is clear that the criteria address an isomer mixture that includes CAS numbers 84852-15-
3 and 25154-52-3,

It is also important to recognize that there are several implementation challenges
associated with nonylphenol, including laboratory analyses (especially for influent waste
streams) and source tracking. The WQU is available to provide information and
assistance, as needed.
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